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[6560-01-M] 
Title 40—Protection of Environment 


CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 


SUBCHAPTER D—WATER PROGRAMS 


([FRL 976-7] 


PART 124—STATE PROGRAM ELE- 
MENTS NECESSARY FOR PARTICI- 
PATION IN THE NATIONAL POL- 
LUTANT DISCHARGE ELIMINATION 
SYSTEM 


Compliance With 1984 Treatment 
Deadlines For Discharges of Toxic 
Pollutants 


AGENCY: Environmental Protection 
Agency. 


ACTION: Final rule. 


SUMMARY: This final rule will 
ensure compliance with 1984 treat- 
ment deadlines for discharges of toxic 
pollutants under the National Pollut- 
ant Discharge Elimination System 
(NPDES) permit program. Permits 
may reflect a continuation of existing 
1977 treatment requirements only if 
set to expire no later than 18 months 
from the current court-ordered dead- 
line date for promulgation of effluent 
guidelines for meeting 1984 treatment 
requirements (i.e., permit expiration 
dates 1980-1981). Permits set to expire 
after that time must provide for efflu- 
ent limitations reflecting 1984 treat- 
ment requirements. 


EFFECTIVE DATE: December 11, 
1978. 


FOR FURTHER 
CONTACT: 


Edward A. Kramer (EN-336), Office 
of Water Enforcement Environmen- 
tal Protection Agency, Washington, 
D.C. 20460 (202-755-0750). 


SUPPLEMENTAL INFORMATION: 
THE PROPOSED RULE 


On May 23, 1978 EPA published 
final regulations governing '§ the 
NPDES program (43 FR 22159). One 
purpose of these regulations was to fa- 
cilitate compliance with treatment 
deadlines for toxic pollutants under 
the Clean Water Act, in accordance 
with sections 307(a)(2) and 301(b)(2) 
(C) and (D) of the Act and the Con- 
sent Agreement in NRDC v. Train (8 
ERC 2120 (D.D.C. 1976)). 

Specifically, the regulations require 
permit modification or reissuance, 
triggered by a “reopener clause,” when 
new effluent limitations guidelines 
covering toxic pollutants are promul- 
gated or approved by EPA. However, 
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comments on the regulations raised 
the question of how compliance will be 
ensured when (1) permits are issued 
which do not require the achievement 
of 1984 treatment deadlines, and (2) 
permit modification or revocation to 
incorporate such requirements is not 
triggered by the “‘reopener clause’”’ be- 
cause effluent guidelines do not 
become available. A proposed rule 
published at the same time as the 
final regulations answered these ques- 
tions by establishing that: 

@ Permits may reflect a continu- 
ation of 1977 treatment requirements 
(a minimum of best practicable control 
technology currently available (BPT)) 
if set to expire no later than 18 
months from the scheduled date for 
promulgation of effluent limitations 
guidelines covering toxic pollutants, 
and 

@ Permits issued before that time, 
but set to expire after it, must provide 
for compliance with 1984 treatment re- 
quirements (a minimum of best availa- 
ble technology economically achiev- 
able (BAT) and best conventional pol- 
lutant control technology (BCT)). 
This may require case-by-case determi- 
nations of BAT and BCT under sec- 
tion 402(a)(1) of the Clean Water Act. 

In addition, a “reopener clause’”’ 
must be included to allow revision of 
the permit when guidelines come out. 

e After the time set by these rules, 
permits may be issued with 402(a)(1) 
determinations, but no _ reopener 
clause. 

A thirty-day comment period was 
provided, and 16 written comments 
were received. The proposed rule is 
being published in final form today 
without change. The EPA response to 
significant comments on the proposed 
rule is described below. 


RESPONSE TO COMMENTS 


Several commenters noted that the 
promulgation of effluent guidelines 
under the Consent Agreement in 
NRDC v. Train is likely to be delayed 
by several months from the originally 
scheduled dates for promulgation. 
Consequently, these commenters sug- 
gested that the proposed regulations 
be revised so that the 18-month period 
for calculating the term of a BPT 
permit would commence with the 
actual date of guideline promulgation. 

EPA recognizes that the issuance of 
effluent limitations guidelines as re- 
quired by the Consent Agreement will 
unavoidably be delayed. On October 
20, EPA asked the court to modify the 
Agreement to extent the deadlines for 
issuance of the regulations. Neverthe- 
less, EPA has issued these regulations 
without modifying the scheduled 
dates for the following reasons. First, 
a contingent expiration date based 
upon some future happening would 
not conform to section 402(b)(1)(B) of 


the Act, which requires that permits 
be issued for ‘fixed terms.’”’ Second, in 
the possible event that new effluent 
guidelines are significantly delayed or 
never promulgated, permits written as 
suggested could not assure compliance 
with 1984 statutory deadlines by re- 
quiring steps beyond BPT toward BAT 
and BCT treatment levels. However, 
under the proposed regulation made 
final today, 1984 compliance could be 
assured: BPT permits expiring at the 
end of the 18-month period would be 
reissued with case-by-case determina- 
tions of BAT and BCT under section 
402(a)(1) of the Act in the event efflu- 
ent guidelines are not available. Con- 
trary to the view of some commenters, 
we believe case-by-case determinations 
of technology based treatment re- 
quirements are always available, and 
in fact are mandatory, in the absence 
of effluent guidelines. Third, the 18- 
month period takes into account 
delays which are anticipated for guide- 
line promulgation. The 18 months rep- 
resent an extension of EPA’s original 
policy establishing a 12-month period 
for setting permit expiration dates (in 
a June 20, 1977 memorandum of the 
Administrator entitled “Structuring 
NPDES Enforcement Priorities in 
Light of the NRDC Consent Agree- 
ment’) in order to provide an ade- 
quate ‘“‘cushion” in case of delay. In 
fact, in all cases the 18-month period 
will expire before the guidelines pro- 
mulgation dates which EPA has asked 
the court to establish. If necessary, 
EPA may modify these regulations to 
accommodate any orders which the 
court might issue. 

Two commenters were concerned 
about the relationship between deter- 
minations under section 316 (a) and 
(b) and the short-term permit ap- 
proach, since two analyses of section 
316 issues could conceivably be re- 
quired in a very brief time frame, i.e., 
analysis could be required for both the 
short-term BPT permit and the subse- 
quent BAT/BCT permit. Given the 
complex nature of section 316 studies 
and the practical problems involved, 
we believe that this reanalysis is dis- 
cretionary with the permit issuing au- 
thority. In most cases, it is likely that 
section 316 decisions reflected in exist- 
ing permits will be carried over into 
the short-term BPT permit, with rean- 
alysis required only for the issuance of 
the BAT/BCT permit. 

In addition, based upon comments, 
three aspects of the final regulations 
require clarification. First, the regula- 


: tions apply prospectively and are not 


retroactive. Second, in the event that 
a discharger has a single facility with 
one permit but two outfalls in two in- 
dustrial categories covered by two dif- 
ferent Appendix D expiration dates, 
the later expiration date should be 
used. Third, the regulation does not 
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alter statutory treatment deadlines 
that are later than 1974 by changing 
them to 1984. 

Because of their importance for per- 
mits being issued in the near future, 
EPA finds good cause exists to make 
these regulations effective without the 
30-day waiting period prescribed under 
5 U.S.C. 553(d)(3). Accordingly, they 
will become effective (December 11, 
1978). 


Note.—The Environmental Protection 
Agency has determined that this document 
does not constitute a major regulation re- 
quiring preparation of an Economic Impact 
Statement under Executive Order 11821, as 
amended by Executive Order 11949, and 
under OMB Circular A-107. 


Dated: December 1, 1978. 


Douctas M. COosTLE, 
Administrator. 


1. Part 124 Table of Contents is 
amended by revising the heading for 
appendix D as follows: 


Appendix D—Point Source Categories and 
Permit Expiration Dates 


Subpart E—Terms and Conditions of 
NPDES Permits 


2. Section 124.46 is amended by 
adding a new paragraph (c) and (d) as 
follows: 


§ 124.46 Requirements 
307(a)(2) of the Act. 


under _ section 


(c) No permit issued to a discharger 
within an industrial category listed in 
Appendix D of this part, prior to the 
applicable permit expiration date 
listed in Appendix D, may be extended 
beyond that date, unless: 


(1) The permit incorporates effluent 
limitations and standards applicable to 
the discharger that have been promul- 
gated or approved under sections 
301(b)(2) (C) and (D), 304(b)(2), and 
307(a)(2) of the Act; or 

(2) The permit incorporates: 


(i) The “reopener clause” required 
by paragraph (a) of this section; 

(ii) Effluent limitations and a com- 
pliance schedule to meet the require- 
ments of sections 301(b)(2) (A), (C), 
(D), (E), and (F) of the Act; and 

(iii) Any other terms and conditions 
necessary to carry out the provisions 
of the Act. 


{[Comnients: (1) NPDES States are urged to 
issue permits expiring on or before the 
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dates listed in Appendix D. This approach is 
the simplest means of ensuring that all ap- 
propriate provisions of the Act, including 
time deadlines, are met. Even if the proce- 
dure authorized in paragraph (c)(2) is fol- 
lowed, dischargers must clearly understand 
that they will be required to meet all appli- 
cable statutory deadlines and requirements, 
including compliance with EPA effluent 
guidelines defining “best conventional pol- 
lutant control technology” (BCT) and “best 
available control technology economically 
achievable” (BAT). 

(2) A determination that a particular dis- 
charger falls within a given industrial cate- 
gory for purposes of setting a permit expira- 
tion date under paragraph (c) is not conclu- 
sive as to the discharger’s inclusion in that 
industrial category for any other purposes, 
and does not prejudice any rights to chal- 
lenge or change that inclusion at the time 
that effluent standards and limitations are 
determined to be applicable.) 


(d) A permit issued after the applica- 
ble permit expiration date listed in Ap- 
pendix D shall include effluent limita- 
tions and a compliance schedule to 
meet the requirements of sections 
301(b)(2) (A), (C), (D), (E) and (F) of 
the Act, whether or not applicable ef- 
fluent limitations guidelines have been 
promulgated or approved under those 
sections. Notwithstanding paragraph 
(a) of this section, such permits need 
not incorporate a “reopener clause.” 

3. Appendix D of this Part is amend- 
ed by revising the headings for each of 
the number items to read a follows: 


APPENDIX D—Por1nt SOURCE CATE- 
GORIES AND PERMIT EXPIRATION DATES 


1, TIMBER PRODUCTS PROCESSING (PERMIT EX- 
PIRATION DATE: SEPTEMBER 30, 1980). 


* o a * * 


2. STEAM ELECTRIC POWER PLANTS (PERMIT 
EXPIRATION DATE: SEPTEMBER 30, 1980). 


* * * * + 


3. LEATHER TANNING AND FINISHING (PERMIT 
EXPIRATION DATE: SEPTEMBER 30, 1980). 


* * iid * * 


4. IRON AND STEEL MANUFACTURING (PERMIT 
EXPIRATION DATE: SEPTEMBER 30, 1980). 


* « » * * 


§. PETROLEUM REFINING (PERMIT EXPIRATION 
DATE: SEPTEMBER 30, 1980). 


a * * s 


6. INORGANIC CHEMICALS MANUFACTURING 
(PERMIT EXPIRATION DATE: MARCH 31, 1981). 


* e + * bd 


7. TEXTILE MILLS (PERMIT EXPIRATION DATE: 
MARCH 31, 1981). 


* ~ 
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8. ORGANIC CHEMICALS MANUFACTURING 
(PERMIT EXPIRATION DATE: MARCH 31, 1981). 


* a s * » 
9. NONFERROUS METALS MANUFACTURING 


(PERMIT EXPIRATION DATE: DECEMBER 31, 
1980). 


* * a * . 


10. PAVING AND ROOFING MATERIALS (TARS 
AND ASPHALT) (PERMIT EXPIRATION DATE: DE- 
CEMBER 31, 1980). 


* s * s a 
11. PAINT AND INK FORMULATION AND PRINT- 


ING (PERMIT EXPIRATION DATE: DECEMBER 31, 
1981). 


2 s * 3 s 


12. SOAP AND DETERGENT MANUFACTURING 
(PERMIT EXPIRATION DATE: JUNE 30, 1981). 


13. AUTO AND OTHER LAUNDRIES (PERMIT EX- 
PIRATION DATE: JUNE 30, 1981). 


a = s * s 
14. PLASTIC AND SYNTHETIC MATERIALS MAN- 


UFACTURING (PERMIT EXPIRATION DATE: MARCH 
31, 1981). 


s s *. & s 
15. PULP AND PAPERBOARD MILLS AND CON- 


VERTED PAPER PRODUCTS (PERMIT EXPIRATION 
DATE: MARCH 31, 1981). 


* * » * * 


16, RUBBER PROCESSING (PERMIT EXPIRATION 
DATE: MARCH 31, 1981). 


* © s * > 


17, MISCELLANEOUS CHEMICALS (PERMIT EX- 
PIRATION DATE: JUNE 30, 1981). 


s * a a * 


18. MACHINERY AND MECHANICAL PRODUCTS 
MANUFACTURING (PERMIT EXPIRATION DATE: 
JUNE 30, 1981). 


* * « * 2 


19. ELECTROPLATING (PERMIT EXPIRATION 
DATE: JUNE 30, 1981). 


+ + * * a 


20. ORE MINING AND DRESSING (PERMIT EXPI- 
RATION DATE: DECEMBER 31, 1980). 


* v * . . 


21. COAL MINING (PERMIT EXPIRATION DATE: 
DECEMBER 31, 1980). 


* * * a * 


(Secs. 301(b)(2), 304(i), 307(a), 402(b), 
501(a), Pub. L. 92-500, 86 Stat. 816 as 
amended by Pub. L. 95-217, 91 Stat. 217 (33 
U.S.C. 1251 et seq.).) 


(FR Doc. 78-34373 Filed 12-8-78; 8:45 am] 
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